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PER CURI AM *

Ben Bol ech appeals fromthe district court’s denial of his
nmotion for summary judgnent on the grounds of qualified i munity.
Ben Bol ech filed the notion in response to a 42 U.S.C. § 1983
conplaint filed by Donald Wayne Hull when he was Texas prisoner

# 623637.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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In his conplaint alleging excessive use of force, Hul
stated that Bol ech stabbed himthree tinmes in the right leg with
an ink pen and that he sustained three |acerations to his |leg as
a result of Bolech's actions. The district court denied Bolech’s
nmotion for sunmmary judgnment on the ground that a genuine issue of
material fact exists regarding the need and anmount of force used
by Bol ech. Bolech does not contest the district court’s finding
inthis regard. Rather, he argues that he was entitled to
qualified imunity because Hull’'s injuries are de m ninus.

A showi ng of sone type of injury, nore than de mninus, is

necessary to assert an excessive force claim WlIllians V.

Braner, 180 F.3d 699, 703 (5th Gr. 1999). 1In order to determ ne
whet her injuries caused by excessive force are de m ninus, the
context in which the force was used nust be exam ned. |1d.
““[T] he anount of injury necessary to satisfy our requirenent of
‘some injury’ and establish a constitutional violation is
directly related to the anount of force that is constitutionally

perm ssi bl e under the circunstances.’” [|d. at 703-04 (quoting

| kerd v. Blair, 101 F.3d 430, 434 (5th Cr. 1996)). Because a

genui ne issue of material fact exists regarding the need and
anount of force used by Bol ech, the injuries cannot be determ ned
to be de mninus sinply by evaluating the physical nature of the
injury. Accordingly, the judgnent of the district court is

AFFI RVED.



